#36.35 3/19/75
Merorandum 75-25

Subject: Study 36.35 - Eminent Domain {Possession Prior to Judgment)

Attached as Exhibit I is a letter from Mr. Denkert, a Commission con-
sultant on eminent domain. Mr. Dankert is concerned that the recent adop-
tion of new Article I, Section 19 of the California Constitution, may have
deprived the condemnor of the right to immediate possession. He requests
that the Commission sponsor urgency legislation to restore the right.

The staff is not convinced by Mr. Dankert's arguwment, and does not
believe, should the case ever arise, that a court would hold that the adop-
tion of new Section 19 has the effect of eliminating the right to immediate
possession. The crux of Mr. Dankert's argument rests upon a Comment in the
report of the Constitution Revision Commission to the effect that the com-
mission also recommends enactment of implementing legislation to take ef-
fect at the time of adoption of the constitutional amendment. However, a
loock at the implementing legislation proposed by the commission reveals
that it is nothingbut reenactment as a statute of the precise language
deleted from the Constitution, so that it will not be lost. See California

Constitution Revision Commission, Proposed Revision of the California

Constitution, Part 5 at 34 (1971). The report of the commission makes this

clear:
Conversion to statutory form may be advisable for two primary
reasons. The provisions may be so detailed as to have no place in
a Constitution which is supposed to set forth fundamental law. The
rature of the provisions may further require the flexibility that
only the statutory form can pravide. Id. at 33.
The commission was apparently unaware at the time it made its recommendation

that the essence of the constitutienal provisions that it recommended be

continued as statutes was already embodied in Code of Civil Procedure



Sections 1243.%-12L3.7. These statutes are not specifically tied to former
Section 1% of Article I and, in fact, Section 1243.5 was amended in 1961
upon the recommendation of the Iaw Revision Commission to in part delete the
specific reference to Section 14.

This analysis is bolstered by the observation that, while the commission
did sponsor its recommended revision of the Constitution, it never sponsored
its recommended implementing legislation; to have the Implementing legislation
enacted would have been silly in light of the fact that Sections 1243.4-1243.7
aglready embody its substance in more detail.

The staff has previously had correspondence on this matter with the City
of Glendale, and has been able to satisfy the city that the repeal of Section
14 and adoption of Section 19 did not eliminate the right to immediate pos-
session. See Exhibit II {yellow).

The Commission, in its discussion of immediate possession in the eminent
domain recommendation, has assumed that existing law atill exists as imple-
menting legislation under Section 19 and makes its recommendations for change
accordingly. The staff believes there is no need for urgency legislation on
this matter.

Respectfully submittead,

Nethaniel Sterling
Assistant Executive Secretary
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EXHIBIT T
.
Thomas M. Dan L(‘ri
ATTORMNEY AT LAW
PETER M, KUETZING POST DFFICE BOX 1443
ASSOCIATE VENTURA, CALIFORNIA S300

TELEPI{GHNE BS3-8677

March 13, 1975

Mr. John H. DedMoully

Executive Secretary

California Law Revision Commigsion
School of Law

Stanford, California 94305

RE: Right To Possesasion Of Public
Agencies Prior To Judgment

Dear Mr. DeMoully:

Artiecle I, Section 14 of the California Constitution,
which provided for irmediate possession prior to judgment in
rights of way and reservoir cases, was repealed with the adop-~
tion of Proposition 7 {Declaration of Rights} in the general
election of November 5, 1974, 1In its place also as a part of
Proposition 7 was adopted Article I, Secticn 19, which provides:

“Sec. 19. Private property may be
taken or damaged for public use only when
just compensation, ascertained by a jury
unless waived, has first been paid to, or
into court for, the owner. The Legislature
may provide for possession by the condemnor
following commencement of eminent domain
proceedings upon deposit in court and prompt
release to the owner of money determined
by the court to be the probable amount of

just compensation.”

Article I, Section 19 appears to contemplate legisla-
tion authorizing prejudgment possession. In this regard, I 1
direct your attention tc the comments on Article I, Section 19

1As originally proposed by the Constitution Commission
it was numbered to Section 16.



Mr. John H, DeMoully
March 13, 1975
Page Two

of the California Constitution Revision Commission, which are
attached hereto, along with the text of proposed Section 16,
which actually became Section 19, and the text of prior Secticn
14, Of special concern to me is the last paragraph of the
comments of the Constitution Revision Commission, which provides:

“The Commissicn recommends enactment of a
statute, to become effective upon approval by the
people of this amendment of the Constitution,
preserving the rights of immediate possession
given in present Section 14 to certain public
agencies,"

These comments appear to lock to future legislation. (See also
the attached analysis by the legislative analyst.) To my know-
ledge nc such section was enacted in 1974, From what you have
recently told me, the Law Revision Commission's section that
might be applicable is C.C.P. Sec. 1243.4, which provides:

"In any proceeding in eminent domain
brought by the State, or a county, or a municipal
corporation, or metropolitan water district,
municipal utility distriect, municipal water district,
drainage, irrigation, levee, reclamation or water
conservation district, or similar public corpora-
tion, the plaintiff may take immediate possession
and use of any right-of-way, or lands to be used
for reservoir purposes, required for a public use
whether the fee thereof or an easement therefor be
sought, in the manner and subject to the condltions
prescribed by law."

Unfortunately; this section was enacted in 19561:

It is to be further noted that the proposed effective
date of the Law Revision Commission's eminent domaln legislation
is July 1, 1977. In the interim period between November 5, 1974,
and July 1, 1977, it is logically arguable that there is no
right to prejudgment poasession under California law because the
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necessary implementing legislation has not been enacted. Thus,
we have a very possible hiatus in the law, The solution is to
enact urgency legislation covering the matter. This could be

done by a simple statement affirming the present legislative
scheme. ‘

The attention of the Commission to the above matter
is urgently requested.

Very truly yours,

S

T v (b
THOMAS M, 'DANKERT

Congultant to the Law
Revision Commission

T™MD : jp
¢ For all members of
the Commission



ARTICLE [—REVISED PROVISIONS 25

~ Proposed Uonatitution
Baction 10

Her. 18. Private property may be lakeo or damaped for
wblie ume only when just compenaation, ascertained by w jory
ciemn walved, bas first been paid to, or into rourt for, the
wiee. The Tegislature may provide for possesaion by the con-
tempor following comtaencement of eminent domain proceed-
‘nge on deposit ia court and prompt rtleans to the owner of
woney defermined by the vourt to be the probable amount af
xt rompensation. .

Existing Constitution
Bactian 14

Hee, §4. TPrivate property shall not be taken or damaged
for publle nae withewst jost compewastion having first heen
nade to, or paid inte eourt for  1he nenet, snd ne right af
way or tanida to be uned [nr reservinr purpaney shall be appro-
printed to (be uae of mpy corporstion. sxcept a municipal
earporation or & eounty of the Htate or metropolitan waler dle-
triet, municipal utdHy dirlriel, monieipel water diatrirt, draln-
npe, ibrigativn, Ievee, reclamnlion ur water eunnervation dise
teiel, nr skmilar public earporation vatil fell comprnsation
Whorefor b Rret masde o moeasy or sseerttined and peid
into emirt for the owher, teespective of #uy benefiis [rom aoy
improvement proposed] by Ruch eorporation, whirh compross-
tion shell be ascertained by & jury, unless n jury be walved,
an in ather vivhl capes in o court of pecord, as-shall be pre-
acribed by w3 nrovided, thut in any proveeding in emineot
diemnin brought hy the State, or a counly. or o munircipal cor
poration, or metropolitan water diniriet, municipal utility din-
trict, municipal water dintriet, dreicage, irrigation, leves, recla-
mation or water coomsrvatlon district, or similar  publie
corporalion, the aforemnid Htate or municipslity or eounty of
putlic corporation or district aforemaid may tnke lmmedinte pos-
weskion and use of any righl of way or landn ta be uerd fur rer-
ervoir purpodes, required for » publie use whether the [ee
thereol oF A ranement therefor be sought upon Brst commenving
eininent domgic proceedicgs sccordiog to iaw in & court of com-
petent jurindiction and thereupon giving such wecutity in ibe
way of oney deposited an in the court in which such proceed-
joge sre pendisg may direct, snd In such amounts an the court
may determine to be reasonably adequate tn secire (o the owaer
of the property sought 1o be Laken immediste payment of lust
compenaation for such taking and wny demage incident thereto,
includlog dameges mustained by reason of an adjudication that
there in ho aecesnily for tmking the properly. sa soon S8 Lbe
game orn be ascertalne] aecording te law. The courl wmay,
upor mation of any party to waid eminent domala proceed-
inge, after such notice to the other patties sn the court may
prescribe, alter ike amouni of sirch mecurity so required in
mich jiroceedings. The taking ol private property for n railcoad
run by steam op electric power for logging or lumberlag pur-
posen whall be desmed a Laking for a poblic use, aud any per-
gon, firm. company or corpotaUon taking privale propesty under
tbe law of eminent domain for such pucposes sball therenpon
and thereby become o common carrier.



PROPOSED REVISION OF TUHE CONSTITUTION

Comment: Existing Section 14 requires payment of juat compensation for
privite property taken or damageid for pablic use through the power of eminemt
dranain, The Conomission recommenads that this proviston, and the right to hiave »
sy defernitine the arcunt of eompensation, be retained.

The final sentence i Section 14 deelares Hiat eerlain logging reilroads consh
tute & public use aud are common carriees, This provision was enueind For bis
tarie purposen aid the sume result could have en aceompl ished through statute

Berause it is obsolete, the Conemission recompiends that it be deleted.

The balines of existing Section M4 s coneerned with “inmedinte possession ™
of property by speeified povernmental eatitics, ** Tmimediate possession’’ vovites
when thie courdomning agencies take possession of the property before the finsl
amownt of compensation an been determined by & jury, This practice resulted
[rom the neeessity of obisinitg possession 1o vomplete publie works hefore de-
tormginition of the fingd compensation by a jengthy judicial process. dn the ab-
aenve of sueh a provision, the single owner of & tract taken {or freewny construe-
tinn couhd delay completion of the entire project for several years, Sinee the
puwer to tike by emnient domain is elear, amd only the amount of compensation
i in doubt, such delays are unnecessary. Over the years Seetion 14 waa amendml
several tined to permit the State, vountiva, municipal corporations, metropoliian
water districts, munieipal atility districts. municipal waler districta, drainager,
irrigation, levee, reelamation or water eonarrvation dintricts, or ““olher gimilur
publie corporations’ to take prier pussession for reservoirs and rights of way
only. The phraso '‘other similar publie corporation’’ has never been consirued.

There huve been many unsucerssful attempts to ereate additional agencies and
purposes entitled to rights of prior possessinn. The Commissinn recommends that
the existing specifie referencrs lo agencies and purposes be deleted and that the
Legislature be specifivatly sulhorized 1o provide for rights of prier possession,
The Commission propesat provides For a deposit of money into court by un
ageney taking by prior possession, the moeney to be released prompily lo 1he
owner of the property. This deviee, which is presently provided by statute,
wsyires that the property owner will at vnce receive in substance the Amenimt of
the wward,

This recommended ehange in the law of prior possession confurms to the reeomn-
mendation of the Califoruia Law Revision Commissios, which har dene extensive
researeh ot the subjeet of prior possession.

The Commission recommentls enactinent of B stutute, to become effective upon
approval hy the people of this amendment of the Constitution, preserving the
rights of immediate possession giver in present Seetion 14 to certnin public
agencies. :




DECLARATION OF RIGHTS

: ‘ I . Ballot Title

DECLABATION OF RICHTS, LEGISLATIVE CONSTITUTIONAL AMENDMENT. Reorgenizes and sub
tively amends various provisions of Article I and relocates portions of Articles IV and XX of California Constity
Amendments include, among others, right to interpreter at state expense for eriminal- defendant who cannot undets

. English, provision that court may grant release on own recognizance, provision that pmlﬁrty rights of noncitlzens t

 the same s for citizens, and revision of eminent domain provisions. Deletes, among others, provisions respecting «
inal libel actions, provisions regarding right to sell or rent real property, provisions concerning acqulsition of, land:
public improvements. Financial impact: No increase in government costs. . ' R

“FINAL VOTE CAST BY LEGISLATURE ON ACA 60 (PROPOSITION 7):~ " (".
ASSEMBLY~—Ayes, 57 SENATE—Ayes, 27 RN

Noes, 18 Noes, 4 '. - . v
. o ‘Analysis by Legislative Analyst _ : v
PROPOSAL: _ ~ (3) The accused person has a right to be. persor
This proposition revises Article 1 of the State Consli- present with a lawyer at the trial.

tution, which declares the fundamental rights of the (4) If the accused person does not understand I
people of the state. The proposition (17 deletes obsolete _ lish, he has the right to an interpreter,
provisions, (2) clarifies existing law, {3) puts into the {5) Instead of heing released on bail prior to ¢
Constitution some rights which now exist in the federal the accused person may be released on his or her
Ct_mstitu.lion, {4} deﬁneg the rights pf_thnse churg_ed recognizance at the discretion of the court,
With crime, (5} authorizes the Legislature to_revise These rights already exist either in the United St
eminent domain and grand jury proceedings, and (8) . Constitution or in present law. The amendment m

deletes material suitable for statutory enactment. them part of the California Constitution.

Obsolete Provisions Delcted. The proposition deletes s __ o 1 ’

two provisions from the California Constitution because orl}::ﬁw[’;%vﬁnﬁ?gtw?;kgo::ﬂn wuf:r {fbﬂ cs

.-+ the United States Supreme Court has found they con- the owner of the property has a LA hi:eto!;)e ch:: si
flict with the federal Constitution. One provision relates propery ne pen

v if the owner of the property and the government
to trial court procedure when a person accused of a :
* erime chooses not te testify on his own behalf. The other ;ﬁ:ﬁeﬁoﬁil;ﬁe@rz@;? mount of eumge_qsatium the
pcr;)_wsion relates to discrimination in real estate trans- Prosently, the govern.mcnt may take 5’0 ssession of
actions. y y .
Cluriﬂcation_ of Existing Law. First, the proposition ' E:: :}:{: bcifs:f ;Eesmiit{}k?if i;gf’rggnte]eﬁghg&o
: scal;ﬂsif;l::iangnm'f;;ens hgve tl;e tﬁlme propln:a_rty T lght::hh: cides how much the security deposit must be, This I
e s citizens. Second, the proposition says that- : " ssession.”
ngh{tts gtuarant;fcd by the State Constitution are not de- ceit}z}:e ;ie;:ilﬁfo;r;?:g:)i:e!iﬁts th;n;wer to take
Eﬁ:en on those guaranteed by the federal Constitu- mediate 1mssessi0r:1 t? specified governments, in specil
_Federal Rights in State Constitution. ‘The proposi- cirtumstances, and for specified uses, 2roposil
tion puts the following three rights into the State Con- will a?!gw th? Lfl: t] : determing when
stitution. These rights presently are contained in the TSSO miy e place, and who may act as 8 ¢
federal Constitution. e larce _
{a} The Legislature shall make nio law respecting the G}"““d. Juries, Presenily the Constivition Foqui
e 5 o, e o simmon 8 gy e exch
) : o P Vithout ¢ a uirement, roposition
(b) A person may not be deprived of life, liberty, or lows the Leg?s}aslzure toregrovide for'sunll}mo!:l?;g m
-pr?per’cz without due process of law. than one grand jury each year, ,
the ‘iiws. person may not be denied ."'fl““? protection of Thl)elctiun of M::iterinl Suited [}t:r Statutory Enactie
‘ . ¢ proposition deletes from the Constitution (a) .
' St:tig'l:‘gn;’fm&f;;“;;‘?vg":;x%c“;g%:’;“t‘;-p 911'; r(f;:‘;‘;ﬁ’ the . tm‘leQP rules of criminal indictment procedure a€1d {
of crime, This proposition adds the Following! used detailed rules of procedure in criminal prosecutions

(1} The accused person has the right te be con- libel. '
“tronted with the witnesses against him,
{2) The accused person has a right to have the as- FISCAL EFFECT:

sistance of a lawyer, This proposition does not incréase government costs.

25
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BTATE CAPITOL !
ERAMENTC, CRLIFORNIS JB65i4
PHGNE, [PHS) 449.7874

EXHIBIT IX

Assembiy

Qaliforaiy Legislature

IHETHIET GFEICE
(850 ERaT BANTA CLANA BYREET
AN JOSE, CALIFOANIA g&10
PHOME: 334 272001

SAL BIAKCO
ADMINIBTRATIVE ASHISYANT

LISTER MCALISTER
ABSERBLYMAN, TWENTY FIFTH DSTmeT
A T

Pebruary 3, 1975

Mr. John H. DeMoully, Executive Secretary
California Law Revisicn Commission
Stanford, School of Law

Stanford, California 94305

Dear John:

COMMITTYES

EDdeaTion

SUDICIARY, ViCE GHAIRMAN

LampoR RELATIONS

CORETITUTIONAL AMENGMENTS

SELECT COMMITTIS ON
HEV!I5:GN GF THE
CerPIAATIONS CoDE

CaLIFORNIA LAW FEVISION
CAMMIESI03
TG MIS L0 G
SHRECIAL KOUCaTiON

wWould you please reply to Richard Marston,

Glendale City Attorney.

Does AR 11 need to be amended to take care of

his problem?

Sincerely yours,

ALZEEER MCALISTM’

AM:ia
Enclosure



Cyof cLENDAL

OFFICE OF THE CITY ATTORKEY o 513 LAST BROADWAY
GLENGALE, CALIFGRMIA ¢1208
TELESHGRE {213 9562080

CALIFORNIA

January 28, 1975

Mrs. Carlyn ¥. Reld v
League of California Cities

1108 “0O" Btreat

Sacramanto, California 95814

Re: A3 11, Eminent Domain and OIpP's,

Lear Carlyn:

Eelp! Somebody has stolen my OIP! Rumor has it that
it was removed from its resting place in article 1, Section 14
of the Constitution by voters in the Novamber election who didn't
know any better. They "traded" by leaving behind a new Section 19
which leaves it up to the Legiaslature to repalr the damage. Please
note that C.C.P, Section 1243.5 only talks about "if" the plaintiff
is authorized by law to take immediate possession,  Without Article
1, Section 14, there in o more “if". I note from your circular
#1-1975 that AB 11 will, among other things, "revisa procedures for
obtaining orders of immediate posseesion®. I hope they doa't
forget, in the process, to restore the authority for an OIP. If
something isn't done as an emergency measure, many of us could be
in a lot of troudble.

To my friend, Assemblyman Al McAlister, I would ask
{(with apologies, in advance):

Oh whexe, cvh where has wmy OIP gone?
Oh wherxe, ¢h where can it be?

With its "O% cut short,

hnd ite "I* made long,

Oh wherae, oh where can it *p*7?

Very truly yours,

Eichard W. Marston,
Ru/ps City Attorney

cc: Honorable A. McAlister
Honorable M. Antonovich




ab Li Fobruary 5, 1970

mlehard w. Jarseoss, sy
Lity Atvtorney
913 Lasr Broadway

Glenelale, Caiilorsia  71dun

e 3y MU, Aaratoos

avred 2@ o pespond to your

Agserbivieh Alfsper lesllster has
ny A% Il and orders of lmeeliate

letter of January Zu, 147>, consarand
pusgeaglon.

t

You express concers that taere 1o oo loager any sratutory authoricy
for an order for Lmmediate possedsion in view of the substitution of
Section 19 for former Section 14 of Arricle i of the Californla Consti-
tution. You have overlooked Section 10424 of the Code of vivil Iroce~
dure which continues ifn ststutory form the authority foreerly duplicated
in Section 14 of Article I. JAccovdingly, there is no nced for an euer-
zency umoaduvre to suthorize ordars of immedlate possession.

You also ask wiathaer AR 11 satlsfactorily covers the ratter of iz
mediate possession. Ad 11, which 13 drafred in lizat of the adoption of
the ueasure which resulted in the substitution of new Section 1% for old
Sactlon 14, will implesent Section I¥ by externdiny tne wight of imnediate
possession to all eopdaunors for all purposes—-not just rights of ways
and lands to be usel for remervoir purposes—but at tha same tioe will
provide procedural protsctions designed to pravent abuga to tha right of
warly possessloa.

1 know chat you will Se iaterested in the back ‘round report on
AU 11 {and the 10 othar obills in thas eulnear domain packags). This
Teport should ha dlscributed late this month, and you will recedve a
eopy. Lf you would like to have your name added to the list of persons
and orpganizatiouns to whom wa read coples of pamphlecs distributed on a
complimentary basis, please complets and return the onclosed biue form.

I hope tnat this letbter will eatiafy yeu thac go lomediate problem
is presanted by the adoption of the measurs at the ovenber slection,

Sincerely, ' T

[
John H. vedoully
Executive Seoretary
JHD1aj
cet  Hon. Alister McAlister
Yirs. Carlyn §. Heid



CALIFORNIA

OFFICE OF THE CITY ATTGRNEY 612 EAET BROADWA Y
SLENDALE, CALIFORNIA 91208
TELEPRISE 12131 0562080

John B. DheMoully, Execucive Secreiary
California Law Revision Commission
Schonl of Law

Stanford, California 94305

Re: ARl1 and Eminent Domain OIP's
pur file Wo.: 45L-T71R.

Dear Mr. DeMoully:

Thank you for your letter dated February 5, 1975.
I agree that tke authority for OIP's has been covhred by
C.C.P. Section 1243.4. You are qulte “correct also that I
overiooked that section before writing Mrs. Reid. The next
time I'm in a clever ov poetic mood, I'11l try spending a
little more time with my law books instead.

I will appreciate receipt of a copy of your report
on ABll, et al. Enclosed 1s the completed blue [orm which
you kindly furnished with your Letter. Thanks Jnce again.

Yery truly yours,

Z’f} 2ol D Mlaton

Tichard W, Marston,
RWM/ ps City Actorney
encl.
cc: Hon. Alister McAlister
Hon. Mike D. A&ntonovich
Mrs., Carlyn ¥. Reid



